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In the District Court of the United States for the Western

District of Washington, Northern Division.

THOMAS JENKINS,
Libelant,

vs.

The Srteamship "OITY OP SEATTLE,"
Her Engines, Boilers, Tackle, Apparel )

^'^- 2835.

and Furniture, and NOElMAN NIOH-

OLSON, Her Master,

THE PAOIFIO COAST COMPANY,
Claimant.

Statement.

Time of Commencement of Suit.

November 1, 1904.

Names of Parties to Stiit.

Thomas Jenkins, libelant.

The Steamship "Cityi of Seattle," her engines, boilers,

tackle, apparel and furniture, and Norman Nicholson,

respondents; The Pacific Coast Company, claimant.

Dates when Pleadings were Filed.

Libel, November 1, 1904. . .^'

.

Answer, December 7, 1904.

Arrest of Property, etc.

The Pacific Coast Company, owner of the "City of

Seattle" and other vessels, having previously filed in this
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court a general bond under the provisions of section 941,

R. S. U. S., as amended by the act of March 3, 1899, in the

sum of $25,000, covering the "Oity of Seattle," and other

vessels, no attachment of said "City of Seattle" was

made, but a notice of the filing of such libel was issued

by the clerk, as provided for by Admiralty Rule 33 of

this court, and served by the United States marshal

for this district on said The Pacific Coast Company, and

on the surety on the bond above mentioned, on Novem-

ber, 3, 1904. i

A citation, directed to respondent Nicholson, issued

out of and under the seal of said District Court for the

District of Washington, on November 1, 1904, command-

ing him to appear and answer the libel on November 17,

1904, which citation was served upon said respondent

by the United States marshal for said District of Wash-

ington, on November 3, 1904.

Trial.

On May 10, 1905, libelant filed his motion for judg-

ment and decree on the terms indicated in the Court's

memorandum decision on exceptions to answer, and on

May 29, 1905, a decree in favor of the libelant was

signed by the Honorable C H. Hanford. Judge, and duly

entered. A hearing on libelant's exceptions to the an-

swer herein was had on February 13, 1905, before the

Honorable O. H. Hanford. United States District Judge.

Reference.

On November 28, 1904, a reference for the taking of

testimony was had to A. C. Bowman, Commissioner, but
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no testimony was ever taken pursuant to said reference,

and no report ever made by said Commissioner.

I Decree.

Entered May 29, 1905.

Notice of Appeal.

Filed July 3, 1905.

In the District Court of the United States for the District of

Washington, Northern Division.

THOMAS JENKINS,

Libelant,

vs.

The Steamship "CITY OF SEATTLE^"
Cause No. 2835.

Her Engines, Boilers, Tackle, Apparel^

and Furniture, and NORlMAN NICH-

OLSON, Her Master,

Respondents.

Libel.

To the Honorable C. H. HANFORD, Judge of the Above

Court:

The libel of Thomas Jenkins, minister of the town of

Ketchikan, in the District of Alaska, against the steam-

ship "City of Seattle," of Seattle, her engines, and boil-

ers, tackle, apparel and furniture, etc., and against all

persons lawfully intervening for their interest in said

vessel, and against Norman Nicholson, master of said
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vessel, in a cause of damage, civil and maritime, alleges

as follows:

First.—That on the 10th day of October, 1904, and

long prior thereto, the said steamship "City of Seattle,"

whereof the said Norman Nicholson was then and now

is master, was employed and engaged as a common car-

rier of passengers and merchandise between the port of

Seattle in the State of Washington, and the port of the

City of Juneau, in the District of Alaska, and inter-

mediate ports and places, and on said date was making

a return trip from said city of Juneau to said port of

Seattle, and had on board of her as passengers from said

Juneau to Seattle, several friends of libelant, who had

in their care and custody on said vessel for said voyage

another passenger, namely, an oi^han child, who was

being brought to the States from Alaska, for the purpose

of attending school and in whose well-being libelant was

then and there greatly and also professionally, as a min-

ister of religion, concerned.

Second.—That on said day and while on said voyage,

and at the hour of about three o'clock in the morning,

said vessel, as was its custom theretofore on similar voy-

ages, called or landed for sundry purposes, and to dis-

charge or take on passengers and merchandise at the

town of Ketchikan, in said District of Alaska, of which

town libelant was then and still is a resident, and for

this and other purposes made fast, fore and aft, in the

usual manner to the wharf or common landing-place at

said town, and threw out its gang-plank thereto.
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Third.—Tliat for a long tinie prior to said date it had

been the custom of this and other vessels and of the

master and officers thereof while stopping or calling at

said wharf to admit on board ship temporarily such per-

sons other than passengers who had friends or relatives

on such vessel, or any lawful or reasonable errand or ex-

cuse to go thereon, and to give such person or persons

warning" of departure by steam and loud whistle in ample

time to enable such person or persons to leave such ves-

sel over its gang-plank in safety.

Fourth.—^That while said vessel was fastened as

aforesaid, libelant, without objection from anyone and

with the knowledge of one or more of the officers and

crew of said vessel, passed down its gang-plank and

went aboard the same to see said friends, who were then

and there expecting to see him and especially to see

and inquire concerning said child, in whose journey and

welfare libelant was then and justly and of right deeply

interested.

Fifth.—That while libelant was talking with said

friends the ship's whistle began to blow, and he at once

and while the same was blowing went most quickly to

the ship's side where the only gang-plank was, in order

to get ashore, and then found the same had been pulled

in and that there was no way by which he could safely

or at all leave said ship and reach said wharf, and there-

upon libelant called again and again loudly to the said

master and to the officers and crew of said vessel that

he wanted to and must be put ashore, then and there
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stating his name, calling and residence, and at the same

time or before an officer shouted to the captain that

there was still one man to go off, and one or more officers

or members of the crew of said vessel took up the cry

and told said master libelant was on board, and wanted

to go ashore, and thereupon said master inquired who

libelant was, and although he was then told by libelant

and others and appealed to personally by libelant to be

put ashore, and although the ship's lines had not even

then been cast off, and this was known to said master, he,

the said master, refused to throw out said gang-plank to

said wharf, or to provide other or any way or means by

which libelant could leave or make his escape from said

vessel, but on the contrary, he the said master, ordered

said lines cast off and said vessel to leave Ketchikan for

Seattle with libelant on board, and libelant again pro-

tested to said master at the bridge against being taken

away from said place on said ship, in any wise or at all,

and said master then and there curtly and in a rude

manner told libelant he could not get off, and libelant

was thereupon and thereby knowingly, unlawfully, arbit-

rarily, forcibly and against his will restrained and de-

prived of his liberty and conveyed in said vessel from

said town of Ketchikan to the port of Seattle, where

said vessel arrived several days thereafter.

Sixth.—That libelant was not sufficiently nor properly

clad or otherwise provided for for the journey away

from his home and family; that he is married, and his

wife and family were left in Ketchikan, the wife being

in poor health at that time, without any notice of his



;
vs. Thomas Jenkins. 7

sudden departure or whereabouts until several days

thereafter at such time as he could write to her, except

that several bystanders on the said wharf had heard his

outcries and some time thereafter told the said wife

libelant had been carried off by said vessel; that libelant

was and is a clergyman at said town in charge of a mis-

sion or church there, and also engaged in preparing and

carrying on a church paper, and in other works and

enterprises; that by said carrying off all his work, min-

istrations and other business were interrupted, upset,

stopped and damaged for a period of about ten days or

more and until his return to Ketchikan in and about ten

days thereafter; that libelant during the whole of said

time suffered annoyance, humiliation and distress and

pain of mind as well as bodily discomforts and incon-

veniences, and still does suffer annoyance and distress

of mind, all owing to said carrying off and the acts and

conduct on the part of said vessel and master, and on

the same account his wife and family were subjected to

much inconvenience and discomfort and to great mental

pain and suspense, and libelant was also obliged to lose

said time, and to pay fare on his return to said Ketch-

ikan, all to his damage in the sum of five hundred dol-

lars.

Seventh. —That at the date of filing this libel the said

vessel is lying in the waters of Puget Sound, in the State

of Washington, and that all and singular the premises

are true and within the admiralty and maritime jurisdic-

tion of the United States and of this Honorable Court.

Whereupon libelant prays that process in due form of



8 The Pacific Coast Company et al.

law according to the course of this Honorable Cburt in

cases of admiralty and maritime jurisdiction may issue

against the said steamship, the "City of Seattle," her

engines and boilers, tackle, apparel and furniture, and

that the said Norman Nicholson, master of said vessel,

and all persons having any right, title or interest in said

vessel, her engines, boilers, etc., may be cited to appear

and answer all the matters aforesaid, and that this Hon-

orable Court would be pleased to decree to the libelant

such sum for damages for the wrongs done him by said

vessel and said master as may be just against the said

vessel and the said Norman Nicholson, with costs, and

that the said vessel may be condemned and sold to pay

the same, and that libelant may have such other and

proper relief in the premises as in law and justice he

may be entitled to receive.

AUSTIN E. GRIFFITHS,

Proctor for Libelant.

District of Washington, ^

Lss.

Northern Division.
J

Austin E. Griffiths, of the city of Seattle, proctor for

the libelant in the foregoing libel, being first duly sworn,

says: That the said libelant as affiant is informed and

believes, resides in the District of Alaska, and is at the

town of Ketchikan, in said Alaska, more than one

hundred miles from the State of Washington; that the

matters set forth in the foregoing libel are derived from

a personal conversation between affiant and said libelant

and from correspondence received by the affiant from
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libelant, and that affiant has read the said libel and

knows the contents thereof, and that the matters therein

stated are true to the best of his knowledge, informa-

tion and belief.

AUSTIN E. GRIFFITHS.

Subscribed and sworn to before me this 1st day of

November, 1904.

[Notarial Seal] WILBUR S. LEWIS,

Notary Public for Washington, Residing at Seattle, in

said State.

f [Endorsed] : Libel. Filed in the United States Dis-

trict Court, District of Washington. Nov. 1, 1904. R.

M. Hopkins, Olerk. A. N. Moore, Deputy.

In the District Court of the United States for the District of

Washington, Northern Division.

THOMAS JENKINS,
Libelant,

vs.

The Steamship "CUTY OF SEATTLE," [ No. 2835.

Her Engines, Boilers, Tackle, Apparel/

and Furniture, and NORMAN NICH-'

OLSON, Her Master,

Respondents.

Exceptions to Libel.

The Pacific Coast Company, owner of the steamship

"City of Seattle," and Norman Nicholson master of said

vessel respondents, except to the libel in this cause, for

this:
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1st. That it misjoins in the same cause a suit in rem

against the vessel, "Oitj of Seattle," and a suit in per-

sonam against Norman Nicholson, master thereof.

2d. That it misjoins an alleged cause of action

against the vessel on a claim of an alleged license, and

one against the master for a tort.

3d, That it misjoins parties who cannot be rightfully

joined in such suit, and misjoins causes of action which

cannot be rightfully joined in such suit.

4th. That it is insufficient, for the reason that it fails

to state any facts sufficient to constitute a cause of

a-etion.

5th. That on the foregoing grounds the said libel is

multifarious and ambiguous, and without plain allega-

tions upon which issue can be taken.

PILES, DOXWORTH & HOWE, and

C. H. FAREELL,

Proctors for Respondents.

Copy of within exceptions received this 16th day of

November, 1904.

AUSTIN E. GRIFFITHS,

Proctor for Libelant.

[Endorsed] : Exceptions to Libel. Filed in the United

States District Court, District of Washington, Nov. 16,

1904. E. M. Hopkins, Clerk. H. M. Walthew, Deputy.
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In the District Court of the United St-ates for the District of

Washington, Northern Division.

THOMAS JENKINS,

vs.

Libelant,

f
Cause No, 2835.

The Steamship "CITY OF SEATTLE,"

et al.,

Kespondents.

Order of Reference and Order Denying Exceptions to Libel.

This cause coming on regularly for hearing upon the

exceptions of respondents to the libel herein, and the

Court after hearing argument thereon doth overrule the

said exceptions.

And it is further order that this cause be, and is here-

by, referred to A. C. Bowman, Esq., for the taking and

reporting the testimony herein, as one of the Commis-

sioners of this court.

Done in open court November 28, 1904.

O. H. HANFORD,

Judge.

Order Overruling Exceptions to Libel. Filed Nov.

28, 19(M. R. M. Hopkins, Clerk. By A. N. Moore,

Deputy
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In the District Conrt of the United States for the District of

Washington, Northern Division.

THOMAS JENKINS,

Libelant,

vs.

The Steamship "CITY OF SEATTLE," V ^^^ 2835.

Her Engines, Boilers, Tackle, Apparel

and Furniture, and NOEMAN NICH-

OLSON, Her Master,

Respondents.

Answer.

To the Honorable 0. H. HANFORD, Judge of the Above-

entitled Court:

The answer of the Pacific Coast Company and of

Norman Nicholson, respondents, in the above-entitled

suit, propounds and alleges as follows:

1. Respondents have no knowledge or information

sufficient to form a belief as to the truth of any of the

allegations of the 1st article of the libel, except that

respondents admit that on the 10th day of October, 1904,

and for a long time prior thereto, the respondent Norman

Nicholson, was master of the steamship "City of Seat-

tle," and that said steamship was employed as a common

carrier of passengers between the port of Seattle in the

State of Washington, and the port of the city of Juneau,

in the District of Alaska, and intermediate ports and
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places, and that on said date she was making a return

trip from the city of Juneau to the port of Seattle, and

had on board passengers.

2. Respondents admit each and every allegation con-

tained in the 2d article of said libel, except that respond-

ents deny that the hour at which said vessel arrived at

Ketchikan was 3 o'clock A. M., or any earlier hour than

3:45 A. M.

3. Respondents deny each and every allegation con-

tained in the 3d article of said libel, except that re-

spondents admit that respondents made no objection

to persons visiting passengers on said vessel when said

vessel touched at said wharf, and except that respond-

ents admit that before leaving said wharf the whistle

of said vessel was always sounded.

4. Deny each and every allegation contained in the

4th article of said libel, except that respondents admit

that while said vessel was fastened at said wharf the

libelant 'boarded said vessel without any objection from

respondents.

5. Deny each and every allegation contained in the

5th article of said libel, except that respondents admit

that the whistle of said vessel was sounded before said

vessel left said dock, and that the libelant remained on

said vessel for several days.

6. Deny each and every allegation contained in the

6th article of said libel, except that respondents admit

that the libelants did not have his ibaggage with him,

that he is a married man, and that he left his wife and

family at Ketchikan, and that libelant is a clergyman,
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and except that respondents have no knowledge or in-

formation sufficient to form a belief as to the business in

which libelant was engaged.

I.

For a first defense respondents admit the allegations

of the 7th article, of said libel, except that respondents

deny that the premises are true.

II.

For a second, further and affirmative defense respond-

ents propound and allege:

1. That the Pacific Coast Company is a corporation

crea'ted and existing under the laws of the State of New
Jersey, and on the 10th day of Octo'ber, 1904, it was the

owner of the steamship "City of Seattle," and at said

time Norman Nicholson was the master of said steam-

ship. .

2. On the 10th day of October, 1904, the said vessel,

then under the command of said Norman Nicholson, was

on her return voyage to Seattle and about 3 :45 A. M. of

said day said steamship touched at the wharf at Ketchi-

kan. At said time and when said vessel left said wharf

there was a strong southeasterly wind, accompanied by

heavy rain, and it was then so dark in Tongas Narrows

that it was necessary for said steamship to sound her

whistle in order to ascertain her distance from shore.

When said vessel arrived at Ketchikan, she was made

fast to the dock, and she remained there for some con-

siderable time. A few moments 'before leaving Ket-

chikan, the master of said vessel blew her whistle as a
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signal that said vessel was about to leave the dock, and

thereafter ordered the mate to let go the stern line and

haul in the gang-plank. It took several minutes to haul

in the stern line, during which time the libelant did not

appear on the deck of the vessel. After the stern line

was hauled in, and after the head line had been loosed,

and while the eye of said line was in the hand of a man

then on the dock, the respondent Nicholson was in-

formed by the mate that there was a man on board of

the vessel who desired to get off. The master of the ves*

sel then gave orders to hold the headline, but immedi-

ately noticed that the strong wind threw the vessel's

stern out into the bay, and that 'before the heaving lines

could be made ready and bent on to the stern line, the

ship would be broadside in the channel and thereby be in

a dangerou position owing to the dark and stormy night

and the immediate vicinity of a rocky shore. The libel-

ant then came on deck and commanded the master of

the vessel to put him off, which command it was not

feasible for the master of said vessel then to comply

with, and the said vessel therefore proceeded upon her

voyage to Seattle; that during said voyage the libelant

received the same care and attention as a first-class pas-

senger, and without any expense to him.

3. That the carrying off of the libelant from Ketchi-

kan was caused by the fault and negligence of the libel-

ant. Libelant had ample opportunity, after the blow-

ing of the whistle when the vessel was about to leave

Ketchikan, to leave said vessel and go upon the dock.

The master of said vessel, prior to said vessel's leaving
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the dock, did not know that libelant was aboard said

vessel, and when the master of said vessel became aware

of the fact that libelant was on board said vessel, had

it been reasonably feasible to land the libelant, he would

have done so, but owing to the condition of the weather

the master of said vessel did not deem it prudent to at-

tempt to have the said vessel make fast to said dock.

Wherefore, respondents pray that the libel be dis-

missed with costs.

O. H. FAERELL,

PILES, DONWORTH & HOWE,
Proctors for Respondents.

State of Washington,

County of King.

J. C. Ford, being first duly sworn, on oath deposes and

says: That he is the vice-president and general manager

of The Pacific Coast Company, one of the respondents in

the above-entitled action; that he has read the foregoing

answer, knows the contents thereof, and beli&ves the

same to be true; that he makes this verification as well

on behalf of Norman Nicholson, his correspondent, as

on behalf of said The Pacific Coast Company.

J. O. FORD.

Subscribed and sworn to before me this 7th day of

Decem'ber, 1904. <

[Notarial Seal] DALLAS V. HALVERSTADT,
Notary Public in and for the State of Washington, Re-

siding at Seattle.
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Copy of within answer received this 7th day of Decem-

ber, 1904.

AUSTIN E. GRIFFITHS,

Proctor for Libelant.

[Endorsed] : Answer. Filed in the United States Dis-

trict Court, District of Washington. Dec. 7, 1904, R.

M. Hopkins, Clerk. A. N. Moore, Deputy.

In the District Court of the United States, for the District of

Washington, Northern Division.

THOMAS JENKINS,

Libelant,

vs.

The Steamship "CITY OF SEAT-
\^ ^^ 2835.

TLE," Her Engines, Boilers, Tackle,.

Apparel and Furniture and NOR^NIAN

NICHOLSON, Her Master,

Respondents.

Exceptions to Answer.

To the Hononable CORNELIUS H. HANFORD, Judge

of the District Court of the United States for the

District of Washington.

The exceptions of Thomas Jenkins, libelant, to the

answer of respondents, the S. S. "City of Seattle," her

engines etc., and Norman Nicholson, her master, allege:
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I.

That the said answer is insufficient for the reason that

it does not state facts constituting any defense to the

cause of damage, civil or maritime, set forth in the libel

herein. AUSTIN E. GRIFFITHS,

Proctor for Libelant.

Eeceipt of a copy and due service hereof admitted this

22d day of December, 1904.

PILES, DONWORTH & HOWE, and

C. H. FARRELL,

Proctors for Respondents.

[Endorsed]: Exceptions to Answer of Respondents.

Filed in the United States District Court, District of

Washington. Dec. 23, 1904. R. M. Hopkins Clerk H.

M. Walthew, Deputy.

United Staters District Court, Western District of Washington.

THOMAS JENKINS,

Libelant,

^^'
\ No. 2835.

S. S. ''CITY OF SEATTLE," Her En-

gines, etc.

Memorandum Decision on Exceptions to Answer.

(Filed April 26, 1905.)

Considered in its entirety, the answer in this case ad-

mits all of the substantial facts constituting the libel-
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ant's cause of complaint, and also fails to set forth mat-

ters sufficient to justify the wrong committed by carry-

ing the libelant, against his will and protest, from his

place of residence at Ketchikan to Seattle, when he was

not prepared for a journey. The libelant went on board

the steamer "City of Seattle" for a lawful purpose and

by license, and when he discovered that the vessel was

casting off her lines to depart he requested that oppor-

tunity be given him to go ashore, and upon being refused

he protested vigorously to the captain, and informed

him that he was unprepared for a journey, and that the

reasons were urgent for his being landed, notwithstand-

ing which, by the captain's order, the lines were cast

off, and the steamer proceeded on her way. The excuse

given in the answer is that the libelant did not appear

on deck nor offer to go ashore until after the gang-plank

had been drawn in and the stern line let go, and the cap-

tain personally did not know of his presence on board,

and on account of the set of the tide and the prevailing

darkness it was not feasible to bring the vessel back to

the dock, but it appears that she made only a short stop

at Ketchikan, and there was no change in conditions

after she made her landing upon entering. Therefore,

there was no impossibility involved, and there is no

legal defense. I consider, also, that the libelant's claim

for five hundred dollars damages is a reasonable esti-

mate as a basis for the total damages which he should

recover if himself free from any fault in the premises.

The answer, however, pleads affirmatively that reason-

able warning was given before the gang-plank was with-
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drawn, and that the libelant was negligent in unreason-

ably delaying his departure from the vessel. These

facts are material to be considered in mitigation of dam-

ages. Although not a complete defense, they require

application of the rule of maritime law that where an

injury is a consequence of mutual fault the damages

should be divided, and for that reason the exceptions

to the answer will be overruled.

The libelant vdll be given an option to take a decree

for two hundred and fifty dollars damages, and one-half

of the usual taxable damages, or to require the claimant

to submit evidence upon the issue joined by the plead-

ings as to the libelant's contributory negligence.

O. H. HANFORD,

Judge.

[Endorsed] : Memorandum Decision on Exceptions to

Answer. Filed April 26, 1905. R. M. Hopkins, Clerk.

By A. N. Moore, Deputy.
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In the United States District Court, for the Western District

of Washington, Northern Division.

THOMAS JENKINS,
Libelant,

vs.

No. 2835.

SS. "OITY OF SEATTLE/' Her En-'

gines, etc.,

Respondent."

Motion for Judgment and Decree.

Comes now libelant and moves the Court for judg-

ment and decree in the sum of two hundred and fifty dol-

lars ($250.00), damages, and one-half of the usual taxable

costs against claimant and respondent herein, in accord-

ance with the memorandum decision on the exception of

libelant to the answer herein.

AUSTIN E. GRIFFITHS,

Proctor for Libelant.

Notice is hereby given that libelant will call up the

above motion for disposition by the Court on Monday

the loth day of July, 1905, at the coming in of court on

that day or as soon thereafter as counsel can be heard.

AUSTIN E. GRIFFITHS,

Proctor for Libelant,
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'

Service of the withiu motion and notice by delivery of

a copy to the undersigned is hereby acknowledged this

10th day of May, 1905.

PILES, DONWORTH, HOWE & FARRELL,

Proctors for Respondents.

Motion for Judgment and Decree. Filed in the United

States District Court, Western District of Washington.

May 10, 1905. R. M. Hopkins, Olerk. H. M. Walthew,

Deputy. •

In the United St<ite^ District Court, for the Western District

of Washington, Northern Division.

THOMAS JENKINS,

; Libelant,

vs.

No. 2835.

SS. "CITY OF SEATTLE," Her En-f

gines, etc.,

Respondent.)

Decree.

This cause coming on regularly to be heard upon the

motion of libelant for judgment and decree in accord-

ance with the memorandum decision of this Court in the

above cause upon libelant's exceptions to the answer

herein, and the Court being fully advised in the prem-

ises and having heretofore found that the answer herein

does not state facts sufficient to constitute any sufficient

defense, justification or excuse to the cause of action set
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forth in the libel, and it appearing satisfactorily to the

Court that the libelant has elected to take a decree in

the sum of two hundred and fifty dollars (|25O.0O) dam-

ages and one-half of the usual taxable costs herein.

Now, therefore, it is by the Court ordered, adjudged

and decreed that libelant, Thomas Jenkins, do have and

recover of and from The Pacific Coast Company, a cor-

poration, and the claimant herein and Norman Nichol-

son, respondent herein, the sum of two hundred and fifty

dollars ($250.00), as damages and one-half of the taxable

costs herein, namely, the sum of dollars, together

with interest on the whole amount from this date at the

legal rate, and let execution issue therefor.

Done in open court this 29th day of May, 1905.

C. H. HANFORD,
< Judge.

Respondents and claimant except to the foregoing de-

cree and the whole thereof and said exceptions are al-

lowed. •

May 29th, 1905.

C. H. HANFORD,
' Judge.

[Endorsed] : Decree. Filed in the United States Dis-

trict Court, Western Division of Washington. May 29,

1905. R. M. Hopkins, Clerk. H. M. Walthew, Deputy
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In the United Strifes District Court for the Western District

of Washington, Northern Division.

IX ADMIRALTY.

THOMAS JENKINS,

;

Libelant,

vs.

\

The Steamship "CITY OF SEATTLE,"
Her Engines, Boilers, Tackle, Apparel \ No. 2835.

and Fnrnitiire, and NOEMAN NICH-
OLSON, Her Master,

Respondents.

THE PACIFIC COAST COMPANY,
! Claimant.

/

Notice of Appeal.

To Thomas Jenkins, Libelant, and Austin E. Griffiths,

Proctor for Libelant, and R. M. Hopkins, Esq., Clerk

of the Above-entitled Court:

You and each of you will please take notice, that The

Pacific Coast Company, the above-named claimant, and

Norman Nicholson, the above-named respondent, and

each of them, hereby jointly appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, from the

final decree of the above-entitled court in the above-

entitled cause, in favor of the above-named libelant,

Thomas Jenkins, and against the above-named. The

Pacific Coast Company and Norman Nicholson, for the

sum of two hundred and fifty dollars ($250.00) and costs,
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which said decree was signed and entered on the 29th

day of May, 1905.

PILES, DONWORTH, HOWE & FARRELL,

Proctors for The Pacific Coast Company and Norman

Nicholson.

[Endorsed] : Notice of Appeal. Filed in the United

States District Court, Western District of Washington,

July 3, 1905. R. M. Hopkins, Clerk. H. M. Walthew,

Deputy.

In the United States District Court for the Western District

of Washington, Northern Division.

IN ADMIRALTY.

THOMAS JENKINS,
Libelant, \

vs.

The Steamship "CITY OF SEATTLE,"
Her Engines, Boilers, Tackle, Apparel \ ^ naoK

and Furniture, and NORMAN NICH-

OLSON, Her Master,

Respondent.

THE PACIFIC COAST COMPANY,
Claimant.

Petition for Appeal.

To the Honorable CORNELIUS H. HANFORD, Judge

of the District Court of the United States for the

Western District of Washington

:

Now comes The Pacific Coast Company and Norman

Nicholsan, by Piles, Donworth, Howe & Farrell, their
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proctors, and having filed with the clerk of said district

court their assignment of errors, assigning error in the

decree of the IWstrict Court in the above-entitled cause,

made on the 29th day of May, 1905, and in the proceed-

ings of said court leading up to said decree, and pray

this Honorable Court to allow an appeal to the United

States Circuit Court of Appeals for the Kinth Circuit,

from said final decree of the District Court in the above-

entitled cause, made and entered on said 29th day of

May, 19€5, in favor of the libelant, Thomas Jenkins, and

against The Pacific Coast Company and Norman Nichol-

son, for the sum of two hundred and fifty dollars

(1250.00), together with one-half of the taxable costs.

THE PACIFIC COAST COMPANY,

Claimant-Appellant,

By PILES, DONWORTH, HOWE & FARRELL,

Its Proctors.

NORMAN NICHOLSON,

Respondent-Appellee.

By PILES, DONWORTH, HOWE & FARRELL,

His Proctors.

The appeal prayed for in the foregoing petition is al-

lowed in open court, this 3d day of July, 1905.

C. H. HANFORD,
Judge of the United States District Court for the West-

ern District of Washington.

[Endorsed] : Petition. Filed in the United States Dis-

trict Court, Western District of Washington. Jul. 3,

1905. R. M. Hopkins, Clerk. H. M. Walthew, Deputy.
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In the United States District Court for the Western District

of Washington, Islorthern Division.

IN ADMIRALTY.

THOMAS JENKINS,

Libelant,

vs.

The Steamship '^OITY OF SEATTLE,"

Her Engines, Boilers, Tackle, Ap- V -^^ 2835.

parel, and Furniture, and NORMAN
NICHOLSON, Her Master,

Respondent,

THE PAOIFIO COAST COMPANY,

Claimant.

Order Allowing Appeal.

The Pacific Coast Company and Norman Nicholson

having prayed that they be allowed on appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the decree of the District Court of the

United States for the Western District of Washington,

rendered in the above-entitled suit on the 29th day of

May, 1905, and from the whole thereof, and with their

petition for said appeal, having filed their assignment

of errors, claiming errors in the orders, rulings and de-

cree of the Court in said cause

—

It is by the Court ordered and adjudged that the

prayer of their petition be, and the same is hereby,



28 The Pacific Coast Company et al.

granted, and that they be allowed an appeal from said

decree and the whole thereof, to said United States Cir-

cuit Court of Appeals for the Ninth Circuit.

It is further ordered and adjudged that said appellants

be, and they are hereby allowed to file a bond with sure-

ties thereon satisfactory to this Court, in the sum of

seven hundred and fifty dollars (|T50.00), said bond to be

an appeal and supersedeas bond and that upon the filing

of said bond, all proceedings on said decree be stayed,

until the final determination of the appeal.

Done in open court this 3d day of July, 1905.

C. H. HANFOED,

Judge.

[Endorsed] : Order. Filed in the United States Dis-

trict Court, Western District of Washington. Jul. 3,

1905. R. M. Hopkins, Qerk. H. M. Walthew, Deputy.
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In the United States District Court, for the Western District

of Washington, Northern Division.

IN ADMIRALTY.

THOMAS JENKINS,
Libelant,

vs.

No. 2835.

The Steamship "CITY OF SEATTLE,"

Her Engines, Boilers, Tackle, Ap-

parel, and Furniture, and NORMAN
NICHOLSON, Her Master,

Respondent, |
1
i

I

THE PACIFIC COAST COMPANY, ;

Claimant.

Assignment of Errors.

Now come The Pacific Coast Company and Norman

Nicholson, respectively claimant and respondent in the

above-entitled suit, and assign errors in the rulings of

the Court, and in its proceedings, orders, decisions and

decree rendered therein, as follows, to wit:

L

The District Court erred in said decree in holding that

the answer of The Pacific Coast Company and Norman

Nicholson did not state facts sufficient to constitute a

defense to the alleged cause of action set forth in the

libel.
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II.

The District Court erred in rendering any decree in

favor of the libelant upon the pleadings alone, for the

reason that the answer of The Pacific Ooast Company

and Norman Nicholson denied all allegations of negli-

gence contained in said libel.

III.

The District Court erred in rendering said decree, be-

cause the aflarmative matter pleaded in the answer was

sufficient to constitute a defense to the entire libel.

IV.

The District Court erred in sustaining the exceptions

of the libelant of The Pacific Coast Company and Nor-

man Nicholson, and in adjudging said answer insuffi-

cient to constitute a defense to the libel.

V.

The District Court erred in holding under the allega-

tions of the libel and answ^er, that The Pacific Coast

Company and Norman Nicholson, jointly and severally,

were guilty of any fault, giving any right of action to li-

belant. :'

VI.

The District Court erred in not sustaining the excep-

tions of The Pacific Coast Company and Norman Nichol-

son to the libel.

VII.

The District Court erred in not sust:aining the excep-

tion of The Pacific Coast Company and Norman Nichol-
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son to the libel of libelant, on the ground that the said

libel misjoined in the same cause a suit in rem against

the vessel "City of Steattle" and a suit in personam

against Norman Nicholson.

VIII.

The District Court erred in not sustaining the excep-

tion of The Pacific Coast Company and Norman Nichol-

son to the libel on the ground that it misjoined parties

who could not be joined in the same suit.

IX.

The District Court erred in not holding that upon the

pleadings, it being admitted for the purposes of libel-

ant's motion for a decree that libelant was guilty of

negligence. The Pacific Coast Company and Norman

Nicholson were entitled to a decree dismissing the said

libel, with costs.

Wherefore, The Pacific Coast Company and Norman

Nicholson pray the judgment of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, in the

premises and that the decree appealed from be reversed,

and that they recover their costs, and for such other

and further relief as justice may require.

PILES, DONWORT'H, HOWE & FARRELL,

Proctors for Norman Nicholson, Respondent, and The

Pacific Coast Company, Claimant.

[Endorsed] : Assignment of Errors. Filed in the

United States District Court, Western District of Wash-

ington. Jul. 3, 1905. R. M. Hopkins, Clerk. H. M.

Walthew, Deputy.
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In the United Stntes District Court, for the Western District

of Washington, Northern Division.

IN ADMIRALTY.

THOMAS JENKINS,

vs.

Libelant, \

No. 2835,

The Steamship "OITY OF SEATTLE,"

Her Engines, Boilers, Tackle, Ap-

parel, and Furniture, and NORMAN
NICHOLSON, Her Master,

Respondent,

THE PACIFIC COAST COMPANY,
Claimant. /

Bond on Appeal.

Know all men by these presents, that we, The Pacific

Coast Company, a corporation, and Norman Nicholson,

as principals, and G. W. Mertens and N. Poston, both of

the city of Seattle, State of Washington, as sureties, are

held and firmly bound unto Thomas Jenkins in the full

and just sum of seven hundred and fifty dollars

(1750.00) to be paid to the said Thomas Jenkins, his

executors, administrators or assigns, to which payment

well and truly to be made we do hereby bind ourselves

and our successors, heirs, executors and administrators,

jointly and severally, firmly by these presents.
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Sealed with our seals and dated at Sieattle, this 3d day

of July, 1905.

Whereas, lately at a District Court of the United

States for the Western District of Washington, in a suit

pending in said Court between Thomas Jenkins, as li-

belant, and Norman Nicholson as respondent, and The

Pacific Coast Company, as claimant, a decree was ren-

dered against the said Norman Nicholson and The Pa-

cific Coast Company for the sum of two hundred and

fifty dollars (|250), and one-half of the taxable costs of

said suit, which said decree was rendered on the 29th day

of May, 1905, and the said The Pacific Coast Company

and the Norman Nicholson having filed their assign-

ment of errors in the office of the clerk of said District

Court, and having duly appealed from said decree, and

said appeal having been duly allowed and a citation

directed to the said Thomas Jenkins, and his proctor,

having been duly issued, citing and admonishing them

and each of them to be and appear at a session of the

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at the city of San Francisco in the

State of California in said circuit, within thirty (30)

days from the allowance of said appeal; and

Whereas, The Pacific Coast Company and the said

Norman Nicholson, desiring to supersede said decree,

and the whole thereof, pending the said appeal, ap-

plied for and obtained from said District Court, an or-

der fixing the amount of the bond of said appellants

in the sum of five hundred dollars (|500) as a superse-

deas bond, in addition to the amount of the bond on
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appeal for securing the costs on said appeal, which said

order authorized said bond for costs on appeal and for

said supersedeas bond to be in one bond in the total

sum of seven hundred and fifty dollars (f750.00)

Now, therefore, the condition of the above obligation

is such, that if the said The Pacific Coast Company and

Norman Nicholson shall jointly prosecute their said ap-

peal to effect and pay the costs if their said appeal is

not sustained, and shall answer all damages and costs

if they fail to make their appeal good, and if they abide

by and perform whatever decree may be rendered by

the said United States Circuit Court of Appeals for the

Ninth Circuit in the above-entitled cause, or, on the

mandate of said Court, by the Court below, to wit: The

District Court of the United States for the Western

District of Washington, Northern Division, then the

above obligation to be void; otherwise to remain in full

force and virtue.

THE, PACIFIC COAST COMPANY,

By PILES, DONWORTH, HOWE & FAERELL,

Its Proctors.

NORMAN NICHOLSON,

By PILES, DONWORTH, HOWE & FARRELL,

His Proctors.

I
^ '/] ': G. W. MERTENS. [Seal]

N. POSTON. [Seal]
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United States of America, >

District of Washington, > ss. .
-

County of King. J

G. W. Mertens and N. Poston, being each duly sworn,

on oath deposes and says each for himself: I am a

citizen of the United States and of the State of Wash-

ington, and reside in the city of Seattle in said State of

Washington; I am not an attorney at law, counselor,

proctor, clerk of court, or other officer of court; I am

worth the sum of fifteen hundred dollars ($1500) over

and above all my just debts and liabilities and prop-

erty within the State of Washington and exclusive of

property exempt from execution.

G. W. MEETBNS.

N. POSTON.

Subscribed and sworn to before me, this 3d day of

July, 1905.

[Notarial Seal] RALPH A. KENNAN,

Notary Public in and for the State of Washington, Re-

siding at Seattle in said State.

The foregoing bond is this day taken and approved

by the undersigned as an appeal and supersedeas bond,

in the above-entitled suit, and the sureties thereon are

hereby approved.
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Dated at Seattle, Washington, this 3d day of July,

1905.

O. H. HANFOED,
United States District Judge for the Western District

of Washington.

[Endorsed] : Bond. Filed in the United States Dis-

trict Oourt, Western District of Washington. Jul. 3,

1905. R. M. Hopkins, Olerk. H. M. Walthew, Deputy.

In the United States District Court, for the Western District

of Washington, Northern Division.

: IN ADMIRALTY.

THE PAOIFIO COAST COMPANY and

'

NORMAN NICHOLSON,

Appellants,'

vs. ) No. 2835.

THOMAS JENKINS,

Appellee.

Notice of Filing Notice of Appeal and Bond.

To Thomas Jenkins, Libelant-Appellee, and to Austin E.

Griffiths, Esq., His Proctor:

You and each of you will please take notice that The

Pacific Coast Company and Norman Nicholson have ap-

pealed to the United States Circuit Court of Appeals

for the Ninth Circuit from the final decree of the above-

entitled court in the above-entitled cause, and have duly

filed in the office of the clerk of the above-entitled court
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a notice of appeal and a supersedeas bond on appeal;

and that tlie sureties on said bond are G. W. Mertens

and N. Poston.

PILES, DONWORTH, HOWE & F'ARRELL,

Proctors for Appellants.

Copy of within notice received this 10th day of July,

1905.

AUSTIN E. GRIFFITHS,

Proctor for Appellee.

[Endorsed] : Notice. Filed in the United States Dis-

trict Court, Western District of Washington. Jul. 10,

1905. R. M. Hopkins, Clerk. H. M. Walthew, Deputy.

In the United States District Court, for the Western District

of Washington, Northern Division.

IN AODMIRALTY.

THE PACIFIO COAST COMPANY and 1

NORMAN NICHOLSON,

Appellants^

vs. ' ) No. 2835.

THOMAS JENKINS,

Appellee.

Stipulation.

It is hereby stipulated by Austin E. Griffiths, proctor

for the above-named appellee, and Piles, Donworth

Howe & Farrell, proctors for the above-named appel-
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lants, that the appeal in the above-entitled suit may be

heard at the session of the United States Circuit Court

of Appeals for the Ninth Circuit, which will be held in

the city of Seattle, State of Washington, in September,

1905.

Dated at Seattle, Washington, this 5th day of July,

1905.

PILES, DONWORTH, HOWE & FARRELL,

Proctors for Appellants.

AUSTIN E. GRIFFITHS,

Proctor for Appellee.

[Endorsed] : Stipulation. Filed in the United States

District Court, Western District of Washington. Jul.

10, 1905. R. M. Hopkins, Clerk. H. M. Walthew,

Deputy.
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In the District Court of the United States for the Western

District of WasJdngt&n, No^^thern Division.

THOMAS JENKINS,

Libelanty

vs.

The steamship "CITY OF SEATTLE,"^

Her Engines, Boilers, Tackle, Ap-

parel and Furniture, and NORMAN
NICHOLSON, Her Master,

THE PACIFIC COAST COMPANY,
Claimant,'

THE PACIFIC COAST COMPANY and

NORMAN NICHOLSON,
Appellants,

V No. 2835.

Clerk's Certificate to Transcript.

United States of America,

Western District of Washington.h
I, R. M. Hopkins clerk of the District Court of the

United States for the Western District of Washington,

do hereby certify the foregoing thirty-one (31) typewrit-

ten pages, numbered from 1 to 31, inclusive , to be full,

true and correct copies of papers, records and proceed-

ings in the above-entitled cause, as the same now remain

on file and of record in my office at Seattle in said Dis-

trict; and that the same constitute the apostles on the
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appeal in said cause of The Pacific Coast Oompany and

Norman Nicholson, appellants therein, to the United

States Circuit Court of Appeals for the Ninth Circuit.

I hereto annex and herewith transmit the original

citation issued in said cause.

I further certify that the cost of preparing and cer-

tifying the foregoing apostles is the sum of $28.60, and

that the said sum has been paid to me by Messrs. Piles,

Donworth, Howe & Farrell, proctors for said appellants.

In witness whereof I have hereunto set my hand and

affixed the seal of said District Court, this 12th day of

July, 1905.

[Seal] . R M. HOPKINS,

Clerk United States District Court, Western District of

Washington.

In the United States District Court, for the Western District

of Washington, No^ihern Division.

IN ADMIRALTY.
\^^^^

THE PACIFIC COAST COMPANY and'

NORMAN NICHOLSON,
Appellants,

^ ^^2835.
vs.

THOMAS JENKINS,
Appellee.

Citation. >

To Thomas Jenkins, Libelant-Appellee, and Austin E.

Griffiths, His Proctor and to R. M. Hopkins, Esq.,

Clerk of the Above-entitled Court:
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You and each of you are hereby cited and admonished

to appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at San Francisco, in

the State of California, within thirty (30) days from the

date hereof, pursuant to an appeal filed in the office of

the clerk of the United States District Court for the

Western District of Washington, Northern Division,

wherein The Pacific Coast Company, claimant, and Nor-

man Nicholson respondent, are appellants, and Thomas

Jenkins, is appellee, to show cause, if any there be, why

the decree rendered against the appellants and in favor

of said Thomas Jenkins for two hundred and fifty dollars

($250) and one-half of the costs, on the 29th day of May,

1905, as in said appeal mentioned, should not be cor-

rected and why speedy justice should not be done to the

parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 3d day of July, 1905.

[Seal] O. H. HANFORD,

Judg'e of the United States District Court, for the West-

ern District of Washington, Northern Division.

United States of America,^

District of Washington, >ss.

County of King. J -

Due service of the within citation, is hereby admitted

this 10th day of July, 1905, at Seattle, Washington.

AUSTIN E. GRIFFITHS,

Proctor for Thomas Jenkins, Libelant-Appellee.
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[Endorsed] : No. 2835. Original. In Admiralty. In

the District Court of the United States for the Western

District of Washino^ton, Northern Division. The Pa-

cific Coast Company and Norman Nicholson, Appellants,

vs. Thomas Jenkins, Appellee. Citation. Filed in the

United States District Court, Western District of Wash-

ington. Jul. 10, 1905. R. M. Hopkins, Clerk. H. M;

Walthew, Deputy.

[Endorsed] : No. 1218. United States Circuit Court

of Appeals for the Ninth Circuit. The Pacific Coast

Company, Claimant of the Steamship "City of Seattle,"

Her Engines, Boilers, Tackle, Apparel and Furniture,

and Norman Nicholson, Her Master, Appellants, vs.

Thomas Jenkins, Appellee. Apostles on Appeal. Upon

Appeal from the United States District Court for the

Western District of Washington, Northern Division.

Filed July 15, 1005.

F. D. MONOKTON,
Clerk.






